Case: 22-10321  Document: 00516685869 Page:1 Date Filed: 03/22/2023

Anited States Court of Appeals

fﬂr tbl? f[’ftb @:[’r[u[’t United StaFt?ﬁShccoi:i:rLtji(t)prpeals
FILED
March 22, 2023

No. 22-10321 Lyle W. Cayce
Clerk
TeEjas MoTEL, L.L.C.,
Plasntiff— Appellant,
Versus

CiTY OF MESQUITE,
acting by and through its BOARD OF ADJUSTMENT,

Defendant— Appellee.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 3:20-CV-1982

Before SM1TH, CLEMENT, and WILSON, Circust Judges.

JERRY E. SMITH, Circuit Judge:

This case requires us to determine whether a plaintiff can relitigate a
takings claim in federal court that was previously dismissed in state court.
Tejas Motel, L.L.C. (“Tejas”)—the repeat litigant in question—owns and
operates a small motel of the same name in Mesquite, Texas. The City of
Mesquite (“City”) enacted a series of strict zoning ordinances that turned
the motel property into a nonconforming use. It then ordered Tejas to com-

ply with the minimum zoning requirements or cease operations.

Tejas sued in state court, claiming that the City violated both the state
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and federal constitutions by effecting a taking without just compensation.
The state trial court dismissed. The Texas Court of Appeals affirmed, hold-
ing that Tejas’s state claim was procedurally barred and its federal claim was
not “viable.” Tejas then brought the same federal takings claim in federal

court, seeking a different result.

The law of res judicata bars Tejas’s second suit. Because the district

court rightly dismissed the case on that ground, we affirm.

L
A.

Tejas purchased the Tejas Motel property in 2006, but the motel has
operated continuously since about 1970. The City’s regulation of hotels has
become increasingly restrictive with time. The City first authorized Tejas’s
property for use as a motel in 1973 in a general zoning ordinance. Then, in
1997, the City divided its hotels and motels into two categories— “General
Service” and “Limited Service” lodging facilities.! All lodging facilities that
were not General Service were classified as Limited Service, and Tejas claims
that all Limited Service facilities were deemed nonconforming uses. The
Tejas Motel was one such nonconforming use. In 2008, the City made the
definition of a “General Service” facility even more restrictive.? Tejas failed

to meet those criteria either.3

! General Service facilities were those that had, at a minimum: (1) internal hallways
for primary room access; (2) a meeting room of at least 450 square feet; (3) a recreational
facility; and (4) a restaurant located either on-site or on an adjoining site.

% General Service hotels and motels now needed, among other things, at least 150
guest rooms; a 4,000-square-foot meeting room; a recreational facility with a swimming
pool, fitness center, or both; and a restaurant on site.

3 Tejas alleges that all the lodging facilities in the area failed to meet the “General
Service” requirements, but a favored few were granted conditional-use permits.
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After local residents allegedly complained about the poor conditions
and criminal activity at nonconforming hotels, the City took further action.
In 2018, it revised the process by which it could “amortize” nonconforming
establishments.* It then asked the municipal Board of Adjustment (the
“Board”) to consider forcing five particular nonconforming uses (including
Tejas Motel) into compliance with the zoning regulations. The City outlined
a two-step process for determining whether to move against Tejas: First, the
Board would hold a public hearing to decide whether Tejas’s continued
operation would have an adverse effect on nearby properties; second, if so,
the Board would set a date by which the motel was required to comply with

the zoning regulations.

The Board dutifully followed instructions. In July 2018, it gave Tejas
notice that it would hold a public hearing to decide whether to amortize the
motel. Before the hearing, the City provided Tejas with the evidence it
intended to use to prove that the motel’s continued operation was indeed
having negative effects on its neighbors. The City also allegedly warned the
motel that it was not entitled to any amortization period under the new regu-

lations.

Facing pressure from the City and the Board, Tejas agreed to cease
operations or bring the motel into conformity with the zoning ordinance by

May 1, 2019. The Board issued an order approving the amortization plan.

Despite its agreement with the City, Tejas claimed that it settled only

under “duress.” Three months later, it sued in state court, claiming that it

* In the property context, “amortization” is a process of “terminating a noncon-
forming use by allowing it to continue only for a specified grace period, so that the owner
may recover all or part of the investment. After the grace period expires, the use must be
ended.” Amortization, BLACK’S LAW DICTIONARY (11th ed. 2019).
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had suffered a taking in violation of the state and federal constitutions.

B.
Before analyzing Tejas’s lawsuit, we survey the procedure for bring-
ing a federal takings claim, as the operative rules have changed during the

course of the litigation.

The Takings Clause of the Fifth Amendment prohibits the govern-
ment from taking private property “for public use, without just compensa-

tion.”

U.S. ConsT. amend. V. That provision is incorporated against
state and local governments.> But for many years, plaintiffs who suffered a
taking at the hands of a local government could not immediately sue in federal

court.

In its pivotal Williamson County® decision, the Supreme Court estab-
lished what became known as the “state-litigation requirement.”” A federal
takings claim was not considered “ripe” until a plaintiff obtained “a final
decision regarding the application of the zoning ordinance . . . to its prop-

»

erty” and “utilized the procedures [the state] provides for obtaining just
compensation,” including state judicial process. Williamson Cnty., 473 U.S.
at 186, 193. Yet litigation of a takings claim in state court under state law was
not merely a procedural precursor to a later hearing in a federal forum. Once
a state court made a final adjudication of a takings claim, that judgment had

full preclusive effect—relitigation of the claim could be barred by ordinary

> See Chi., B. & Q.R. Co. v. City of Chicago, 166 U.S. 226, 235 (1897); accord Preston
Hollow Cap., L.L.C. v. Cottonwood Deyp. Corp., 23 F.4th 550, 553 (5th Cir. 2022).

¢ Williamson Cnty. Reg’l Plan. Comm’n v. Hamilton Bank of Johnson City, 473 U.S.
172 (1985).

7 San Remo Hotel, L.P. y. City & Cnty. of S.F., 545 U.S. 323, 352 (2005) (Rehnquist,
CJ., concurring in the judgment).
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principles of res judicata. See San Remo, 545 U.S. at 338, 346-48.

Commentators quickly realized that the combination of those prece-
dents put litigants in a terrible double-bind.? If a plaintiff brought a takings
claim in federal court first, the suit would be deemed unripe (per Williamson
County). But if he brought a takings claim in state court and lost, res judicata

would likely bar any subsequent federal litigation (per San Remo).

The Court solved that problem in Kwnick v. Township of Scott,139 S. Ct.
2162 (2019). It bemoaned the “preclusion trap” created by Williamson Coun-
ty and San Remo, which made the promise of a federal forum for takings plain-
tiffs “ring[] hollow.” Id. at 2167. Thus, the Court overruled Williamson
County and its “exhaustion requirement.” Id. at 2173, 2179. No longer do
plaintiffs need to litigate their takings claims in state court first. Instead, “a
government violates the Takings Clause when it takes property without com-

)

pensation,” and “a property owner may bring a Fifth Amendment claim

under § 1983 at that time” in federal court. Id. at 2177.

C.
In 2018, however, Williamson County was still good law. So when the
City decided to amortize Tejas’s property that year, Tejas sued in state court,

listing claims under the state constitution and the federal Takings Clause.

In response to Tejas’s Third Amended Petition, the City filed a plea
to the jurisdiction, a Texas procedural device used primarily to challenge a
court’s subject matter jurisdiction. See Tex. Dep’t of Parks & Wildlife .
Miranda, 133 S.W.3d 217, 225-26 (Tex. 2004). The City claimed, among

8 See, e.g., Scott A. Keller, Note, Judicial Jurisdiction Stripping Masquerading as
Ripeness: Eliminating the Williamson County State Litigation Requirement for Regulatory
Takings Claims, 85 TEX. L. REV. 199, 199-201 (2006); Thomas W. Merrill, Anticipatory
Remedies for Takings, 128 HARV. L. REV. 1630, 1631 (2015).
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other things, that the court could not hear the suit because the City enjoyed
sovereign immunity. The City also filed a motion for partial summary judg-

ment.

A hearing on both the plea and the summary judgment motion was
scheduled for March 29, 2019. Two days before that hearing, Tejas filed a
Fourth Amended Petition, adding the individual Board members as defen-
dants (in their official capacities). The same day, Patricia McCollum —who
purported to be a guest at the Tejas Motel—filed a petition in intervention,
seeking to enter the lawsuit. Without acknowledging those belated pleadings,
the trial court, on May 17, 2019, entered a summary order granting the City’s

plea to the jurisdiction in its entirety.

A year later, the Texas Court of Appeals affirmed and gave a more
detailed rationale. First, it held that Tejas had failed to raise its state law
claims in a timely manner. State law required that a challenge to the Board’s
amortization plan be brought within ten days using designated state proce-
dures, whereas Tejas waited three months to file a petition in state court.
Because Texas’s timeliness requirement was jurisdictional, the City’s plea to
the jurisdiction was properly granted on the state takings claim.” Second, the
court held that “Tejas failed to state any viable federal constitutional claim.”
It reasoned that Tejas “has no constitutionally protected interest in continu-
ing to use the property in violation of the City’s zoning ordinances when it
acquired the property knowing it was in violation of those ordinances.”
Because Tejas failed to state a viable claim, its federal claim was properly

dismissed.

? Neither the state trial court nor the Texas Court of Appeals directly addressed
Tejas’s Fourth Amended Petition, but the appeals court noted that the Third Amended
Petition was the “live” one, as the Fourth Amended Petition was “untimely,” and the trial
court had not expressly granted leave for it to be filed.
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The Supreme Court of Texas denied review, and the mandate issued

to the trial court in December 2020.

D.
After the decision of the Texas Court of Appeals—but while Tejas’s
petition for review was still pending in the state supreme court—Tejas sued
in federal court. The complaint was substantially similar to Tejas’s state

court filing.

The City quickly moved to dismiss. The district court granted that
motion on the basis of the Rooker-Feldman doctrine, stating that it could not
directly review a state court judgment. Tejas responded with a Federal Rule
of Civil Procedure 59 motion to alter or amend the judgment, claiming that
Rooker-Feldman was inapplicable because, inter alia, the motel sought relief
from the underlying action by the City, not from the state court judgment
itself.

The district court agreed and confessed error. Nevertheless, it found
that Tejas’s claims were still barred by res judicata. It explained that the
Texas Court of Appeals had dismissed Tejas’s claims for failing to state a
“viable federal constitutional claim.” That dismissal operated as a “final
judgment on the merits” and precluded Tejas from re-raising its federal tak-
ings claim. The court therefore declined to disturb its original judgment and

dismissed Tejas’s case with prejudice. Tejas appeals.

E.
During Tejas’s federal appeal, there has been some activity back in

state court.’® In a December 21, 2022, order, the district court struck

10'We can take judicial notice of state court proceedings even if they are not part of
the record on appeal. See Patterson . Mobil Oil Corp., 335 F.3d 476, 481 n.1 (5th Cir. 2003).
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McCollum’s petition in intervention, stating: “This is a full and final order
resolving all remaining claims of all remaining parties herein. All relief not

expressly granted is hereby denied.”

Tejas filed a motion for new trial soon thereafter, contending that the
order was in error. Tejas then filed a letter with this court, claiming that its
new-trial motion keeps the state court action alive and prevents the applica-
tion of res judicata in federal court. But the City urges that the December
2022 order has no impact on the federal appeal, given that it dispatches only
with McCollum’s attempted intervention. In the City’s view, Tejas’s claims

have been resolved conclusively since December 2020.

II.
We review the grant of a motion to dismiss de novo. Thurman p. Med.
Transp. Mgmt., Inc., 982 F.3d 953, 955 (5th Cir. 2020). Dismissal based on
res judicata is appropriate under Rule 12(b)(6) where a defendant’s affirma-

tive defense appears “on the face of the complaint.”!!

III.
The decisive issue on appeal is whether the adverse judgment in state
court precludes Tejas from bringing a federal takings claim against the City.

For the answer, we look to Texas law.!?

A claim is barred by res judicata (or claim preclusion) if a defendant

Y Basic Cap. Mgmt., Inc. v. Dynex Cap., Inc., 976 F.3d 585, 588 (5th Cir. 2020)
(quoting EPCO Carbon Dioxide Prods., Inc. v. JP Morgan Chase Bank, NA, 467 F.3d 466,
470 (5th Cir. 2006)).

12 Texas law governs the preclusive effect of a judgment from a Texas state court.
Cox v. Nueces Cnty., 839 F.3d 418, 420-21 (5th Cir. 2016); see also Kremer v. Chem. Constr.
Corp., 456 U.S. 461, 466 (1982) (“[28 U.S.C. § 1738] requires federal courts to give the
same preclusive effect to state court judgments that those judgments would be given in the
courts of the State from which the judgments emerged.”).
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can establish “(1) a prior final judgment on the merits by a court of competent
jurisdiction; (2) identity of parties or those in privity with them; and (3) a
second action based on the same claims as were raised or could have been
raised in the first action.” Amstadtv. U.S. Brass Corp., 919 S.W.2d 644, 652
(Tex. 1996).

The second and third components are not seriously in dispute. Tejas
and the City were both parties in the state court action. And Tejas’s federal

takings claim is the same as the one it raised in state court.

Instead, all the focus is on the first element. The parties dispute
whether the state court judgment was “final,” “on the merits,” and “by a

»

court of competent jurisdiction.” Close analysis proves that each of those

requirements is satisfied.!3

A.
First, the state court decision was final. To be “final” for purposes of
claim preclusion, a judgment must be both comprehensive and definite. A
judgment gets preclusive effect when it “settles all rights adjudicated be-
tween the parties so that the substantive rights vindicated in it are vested
rights”14 but not “when outstanding issues remain in the action.”?® Addi-

tionally, a final judgment must be the “the ‘last word’ of the rendering

B Because Tejas maintains that the state court lacked subject matter jurisdiction
(the first requirement of Amstadyt), it also asserts that it could not have raised its federal
takings claim in state court (the third requirement of Amstadt). But both contentions suc-
ceed or fail together. We will treat the argument as a challenge to the state court’s subject
matter jurisdiction under the first element of res judicata.

48 TEX. JUR. 3D Judgments § 361, Westlaw (database updated Jan. 2023).

S Del-Ray Battery Co. v. Douglas Battery Co., 635 F.3d 725, 730 (5th Cir. 2011)
(discussing Texas law).
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court.”’® A judgment is res judicata once the trial court loses plenary power

to amend or alter it.”

When judged by those criteria, the dismissal of Tejas’s constitutional
claims against the City was assuredly final. The state trial court dispatched
with all of Tejas’s claims by granting the City’s plea to the jurisdiction, and
the Texas Court of Appeals affirmed the dismissal. After Tejas unsuccess-
fully petitioned for review in the Supreme Court of Texas, the mandate
issued to the trial court, effectuating the judgment. At that point, all extant
issues between the two parties were conclusively resolved, and the state court

had no authority to reverse or alter the judgment in favor of the City.!®

Tejas points out that the appeals court did not make the preclusive
effect of its dismissal explicit. The Texas Court of Appeals affirmed the
“trial court’s order . . . dismissing Tejas’s claims against the City,” but nei-
ther the trial court order nor the appeals court specified whether the dis-
missal was with prejudice. Nevertheless, a dismissal is with prejudice where
a “court lacks subject matter jurisdiction because of the sovereign immunity
bar.” Harris Cnty. v. Sykes, 136 S.W.3d 635, 639 (Tex. 2004).1 And the

16 RESTATEMENT (SECOND) OF JUDGMENTS § 13 cmt. a (AM. L. INST.
1982) [hereinafter REST.]; ¢f. Van Dyke v. Boswell, O’Toole, Davis & Pickering, 697 S.W.2d
381, 385 (Tex. 1985) (adopting the Restatement’s definition of “finality” for purposes of
collateral estoppel).

7 Gulf Ins. Co. v. Clarke, 902 S.W.2d 156, 159 (Tex. App.—Houston [1st Dist.]
1995, writ denied) (citing Scurlock Oil Co. v. Smithwick, 724 S.W.2d 1, 6 (Tex. 1986)); see
also Street v. Hon. Second Ct. of Appeals, 756 S.W.2d 299, 301 (Tex. 1988).

18 The grant of a plea to the jurisdiction is an interlocutory order, see TEX. CI1V.
Prac. & REM. CODE ANN. § 51.014(a)(8), and “[t]he appellate court’s judgment on
an appeal from an interlocutory order takes effect when the mandate is issued,” TEX. R.
APpp. P. 18.6; see also See Edwards Aquifer Auth. v. Chem. Lime, Ltd., 291 S.W.3d 392, 415
n.19 (Tex. 2009) (Willett, J., concurring) (collecting cases holding that a judgment becomes
enforceable when the appellate court issues the mandate).

1 Texas courts often will not dismiss on sovereign immunity without offering a

10
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Texas Court of Appeals indirectly rested its dismissal on the City’s sovereign

immunity.

Although a Texas municipality is not generally immune from takings
claims, a city retains immunity “[i]n the absence of a properly pled takings
claim.”?° Thus, when a municipality raises a plea to the jurisdiction, courts
can grant the plea if the plaintiff’s constitutional claim is not viable. See Crty
of Dallas v. Saucedo-Falls, 268 S.W.3d 653, 657-58 (Tex. App.—Dallas 2008,
pet. denied). The Texas Court of Appeals cited Saucedo-Falls to conclude
that the plea to the jurisdiction was properly granted because Tejas lacked a
“viable . . . takings claim” against the City. Said another way, Tejas’s merits
claims were dismissed as nonviable attacks on an immune municipality.
Although that posture is unusual, it is a dismissal based on sovereign immun-
ity.2! Therefore, it is also a dismissal with prejudice.?? “[A] dismissal with
prejudice functions as a final determination” and is preclusive. Mossler v.
Shields, 818 S.W.2d 752, 754 (Tex. 1991) (per curiam).

Still; Tejas insists that a decision is not final until the “rights of all

chance to amend the pleadings. See, e.g., Harris Cnty., 136 S.W.3d at 639. That said, any
argument that the trial court failed to give Tejas the opportunity to amend is a direct chal-
lenge to the dismissal and should have been raised on direct review. See 7d. at 639-40. It
does not change the res judicata effect of the dismissal.

20 City of Houston v. Carlson, 451 S.W.3d 828, 830 (Tex. 2014) (quoting Hearts Bluff
Game Ranch, Inc. v. State, 381 S.W.3d 468, 476 (Tex. 2012)).

2 See Dahl ex rel. Dahl v. State, 92 S.W.3d 856, 862, 865 (Tex. App.—Houston
[14th Dist.] 2002, no pet.); Luttrell v. El Paso Cnty., 555 S.W.3d 812, 842 (Tex. App.—
Beaumont 2018, no pet.).

22 See Harmon v. Dallas Cnyy., 927 F.3d 884, 890 (5th Cir. 2019) (per curiam)
(“[U]nder Texas law, a dismissal based on governmental immunity constitutes a final judg-
ment on the merits for purposes of res judicata.”); accord Tex. AGM Unip. Sys. v. Kosecglu,
233 S.W.3d 835, 846 (Tex. 2007).

11
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parties” have been adjudged,? and granting the plea to the jurisdiction did
not resolve the status of Patricia McCollum (who filed a petition in inter-
vention) and the individual Board members (who were supposedly added as
defendants in Tejas’s Fourth Amended Petition and McCollum’s petition).
But although the rights of “all” parties often need to be resolved before a
judgment is “final” for appeal,** a “judgment may be final in a res judicata
sense as to a part of an action although the litigation continues as to the
rest.”? There is no doubt that the state-court dismissal of Tejas’s claims
against the City resolved all issues between those parties. It is also undis-
puted that the state courts are without power to revise that judgment. That

makes the judgment final for res judicata.

We emphasize that, as a factual matter, the other motions in state
court appear to be resolved. First, the Texas Court of Appeals characterized

Tejas’s Fourth Amended Petition as untimely.?® Second, the trial court

2 Ambrose v. Mack, 800 S.W.2d 380, 383 (Tex. App.—Corpus Christi-Edinburg
1990, writ denied) (emphasis added).

24 See Pan Am. Petroleum Corp. v. Tex. Pac. Coal & Ol Co., 324 S.W.2d 200, 200
(Tex. 1959) (per curiam); see also REST. § 13 cmt. b (distinguishing between the different
senses of “finality”).

2 Nalle v. Dogier, No. 03-96-00700-CV, 1997 WL 634344, at *3 (Tex. App.—
Austin Oct. 16, 1997, pet. denied) (citing REST. § 13 cmt. e); ¢f City of San Antonio ».
Cortes, 468 S.W.3d 580, 586-87 (Tex. App.—San Antonio 2015, pet. denied) (holding that
a judgment was “final” for issue preclusion, even though there were other unresolved
issues in the case).

26 A plaintiff in Texas state court cannot amend its pleadings without leave of court
within seven days of a summary judgment hearing. See Energo Int’l Corp. v. Modern Indus.
Heating, Inc.,722 S.W.2d 149,151 (Tex. App.—Dallas 1986, no writ) (citing TEX. R. C1v.
P. 63). Tejas filed its Fourth Amended Petition two days before the March 29 joint hearing
on the City’s summary judgment motion and plea to the jurisdiction, yet Tejas did not
receive leave of court. The Texas Court of Appeals therefore concluded that the Third
Amended Petition (and supplement) was “Tejas’s live pleading” at the time of the state
court appeal. It could not be presumed or inferred that the trial court had granted leave to

12
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struck McCollum’s petition in intervention in its December 2022 order. And
in case there was any doubt about whether there were lingering motions in
state court, the December order clarified that it was a “full and final order

resolving all remaining claims of all remaining parties herein.”

Tejas correctly points out in its supplemental briefing that the state
court could technically still revise the December 2022 order. Because Tejas
filed a new trial motion in response to the December 2022 order, the state
court retains plenary jurisdiction over the case until the new trial motion is

resolved (plus an extra 30 days).?’

Yet the debate over the status of the petition in intervention and the
amended pleadings is a red herring—whether or not those filings are on life
support does not change our holding. The state court has no power to revise
or alter the dismissal of Tejas’s claims against the City.?® All substantive
issues between those parties have been resolved. Therefore, for purposes of

res judicata, that judgment is final.

B.
Additionally, the state court decision was “on the merits.” The
Texas Court of Appeals dismissed Tejas’s suit against the City for “fail[ing]

to state any viable federal constitutional claim.”

In so holding, the court
assessed the substance of the constitutional claim and analyzed several prece-
dents before concluding that Tejas had no “vested property interest.” It
then relied on the test in Penn Central Transportation Co. v. City of New York,

438 U.S.104,124 (1978), to hold that Tejas lacked a “reasonable investment-

file the “untimely pleading[].”
27 See TEX. R. C1v. P. 329b(e).

*8Indeed, Tejas’s new-trial motion does not contend that the state court could alter
or amend that judgment.

13
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backed expectation in continuing to operate the motel as a nonconforming
use.” It concluded that “Tejas’s federal constitutional claims fail.” By its

own terms, that was a merits-based dismissal.

Tejas offers two rejoinders, but both fall short. First, Tejas repeatedly
emphasizes that the trial court’s original order dismissing the case was
ambiguous about the basis for its dismissal. That is true, but the decision of
the Texas Court of Appeals was explicitly on the merits. The appellate court

judgment is the one that gets preclusive effect here.?

Second, Tejas insists that its claims against the City were dismissed
for lack of subject matter jurisdiction, not on the merits of the constitutional
claim. After all, the dismissal was pursuant to a “plea to the jurisdiction.”
But reliance on that label is somewhat misleading. As discussed above, a
plaintiff may use a plea to the jurisdiction to “challenge the validity” of a
federal constitutional claim against a municipality, as government bodies are
immune from non-viable claims.3® And when a court grants a plea to the
jurisdiction based on sovereign immunity, that adjudication is treated as “on

the merits” for purposes of claim preclusion.?!

That is precisely what happened. The Texas Court of Appeals dis-
missed Tejas’s claim for failing to state a viable claim against an immune
municipality. Such an order is “on the merits” under Texas’s rules of claim

preclusion.

29 See Cook v. Cameron, 733 S.\W.2d 137,139 (Tex. 1987) (“ When an appellate court
affirms a trial court’s judgment or renders a judgment which the trial court should have
rendered, that judgment becomes the judgment of both courts.”).

30 See Saucedo-Falls, 268 S.W .3d at 657; see also Mission Consol. Indep. Sch. Dist. v.
Garcia, 372 S.W.3d 629, 635-36 (Tex. 2012) (Willett, J.).

31 See, e.g., Harmon v. Dallas Cnty., 927 F.3d 884, 890 (5th Cir. 2019) (per curiam);
see also Garcia, 372 S.W.3d at 635-36.

14
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C.

Tejas spends most of its efforts challenging the subject matter juris-
diction of the state court. Its reasoning goes like this: A judgment lacks res
judicata effect if it was rendered without jurisdiction. Engelman Irrigation
Dist. v. Shields Bros., Inc., 514 S.W.3d 746, 750 (Tex. 2017). Ripeness
implicates subject matter jurisdiction. Eagle O:il & Gas Co. v. TRO-X, L.P.,
619 S.W.3d 699, 706 (Tex. 2021). At the time of its first lawsuit, Williamson
County was still good law—federal takings claims were not ripe “until the
entry of a final state judgment denying just compensation.” San Remo,
545 U.S. at 337. Because the state litigation of Tejas’s takings claims had not
yet concluded, its federal claim was not ripe. Indeed, because Tejas’s state
takings claims were time-barred, Tejas insists that it could never litigate its
state claims in state court and thus its federal claim could never ripen. On
that theory, the state court lacked jurisdiction over the federal claim and

Tejas is free to re-raise it in federal court.

Yet Tejas’s claim was ripe for adjudication by the time of the state
court appeal. Williamson County’s state-litigation requirement was overruled
in 2019, a year before the Texas Court of Appeals issued its decision. There-
fore, at the time the relevant state court judgment, there was no state-
litigation requirement. Kwick, 139 S. Ct. at 2162, 2179. Tejas’s federal tak-
ings claim was ripe under governing federal law, and the state court was com-

petent to adjudicate the dispute.

Tejas counters that to be preclusive, a claim must be ripe at the time
of filing in state court.3? Because Tejas believes that its federal claim ripened

only post-Knick—that is, between the trial court’s original dismissal and the

32 See, e.g., Eagle Oil, 619 S.W.3d at 706 (“Res judicata cannot bar a claim that was
not ripe at the time the first lawsuit was filed.” (emphasis added)).

15
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state appeals court’s affirmance —the motel suggests that its federal claim

cannot be barred in a later suit.

But even while Williamson County was still good law, Texas allowed
federal takings claims to “ripen” during the course of a lawsuit.®* A plaintiff
was permitted to bring federal and state takings claims simultaneously in the
same litigation. San Remo, 545 U.S. at 346. Once the state court resolved the
takings claim under state law, the federal claim became ripe and could be
adjudicated.3* So long as that procedure was followed, a final judgment on

the merits of the federal claim was preclusive.®

If Tejas’s federal claims could have ripened midway through the
lawsuit under the “ancien regime,”3¢ then a fortiori its claims ripened before
the appellate court when the state-litigation requirement was abrogated. The
dismissal of Tejas’s federal constitutional claims was therefore a final deci-

sion by a court with subject matter jurisdiction. It meets all three require-

3 Indeed, although Williamson County spoke of “ripeness,” the Supreme Court
later clarified that the state-litigation requirement was prudential, not jurisdictional. See
Horne v. Dep’t of Agric., 569 U.S. 513, 526 (2013).

3% Town of Flower Mound v. Stafford Ests. Ltd. P’ship, 135 S.W.3d 620, 646 & n.153
(Tex. 2004) (citing Guetersloh v. State, 930 S.W.2d 284 (Tex. App.—Austin 1996, writ
denied)) (“Recovery denied on the state takings claim may yet be granted on the federal
claim, in the same action.”); see also City of Dallas v. VRC LLC, 260 S.W.3d 60, 66 (Tex.
App.—Dall. 2008, no pet.) (“VRC’s federal takings claim is not technically ripe until the
state claim is resolved.”).

35 See Guetersloh v. State, 930 S.W.2d 284, 290 (Tex. App.— Austin 1996, writ
denied); see also San Remo, 545 U.S. at 346-48. Contrary to the suggestion of one unpub-
lished district court decision, Bonin v. Sabine River Auth., No. 1:19-CV-00527-M]J T, 2021
WL 3616651, at *7 (E.D. Tex. May 17, 2021), report and recommendation adopted, 2021 WL
2766456 (E.D. Tex. July 2, 2021), nothing in Eagle O:l’s general statement that ripeness is
judged at the time a lawsuit was filed purported to change the narrower rule that takings
claims which matured during the course of a lawsuit could be preclusive.

36 Alexander v. Sandoval, 532 U.S. 275, 287 (2001).
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ments for preclusion under Texas law.

D.

Tejas has one final response: It claims that Knick was a sea change in
takings jurisprudence that prevents the operation of res judicata. It is well
established in Texas that “a judgment in one suit will not operate as res judi-
cata to a subsequent suit . . . if there has been a change in . . . the decisional
law between the first judgment and the second suit.” Marino v. State Farm
Fire & Cas. Ins. Co., 787 S.W.2d 948, 949-50 (Tex. 1990) (underlining re-
moved). Because Knick eliminated Williamson County’s exhaustion require-
ment after Tejas first filed suit, Tejas reasons that the pre-Knick state court

judgment cannot be binding.

But that contention fails for three reasons. First, Tejas has the time-
line wrong. Although K#nick was not on the books when the state trial court
first dismissed Tejas’s claims, the case had been decided for a full year before
the Texas Court of Appeals ruled in favor of the City. See Knick, 139 S. Ct.
at 2162. It was governing law on appeal, and the appeals court’s judgment
(and subsequent order) is what gets preclusive effect here. Thus, Knick is
notreally an “intervening” change between the first and second action, given

that it was operative law at the time of the first final judgment.

Additionally, even if Knick is “intervening” in a loose sense, Knick
had no effect on the merits of Tejas’s claim. Kwick eliminated the require-
ment for takings plaintiffs to exhaust state judicial remedies, but it did not
change the substantive law about what constitutes a taking under the federal
Constitution. See Knick, 139 S. Ct. at 2177. Said another way, the merits of
Tejas’s claim would be adjudicated under the same judicial rules with and
without Knick.

Finally, Knick did not purport to overrule San Remo, which held that
state adjudications of federal takings claims have res judicata effect. 545 U.S.
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at 346-47. One of our sister circuits has already recognized that pre-Knick
adjudications of federal takings claims in state court are still preclusive in the
wake of that decision. See Ocean Palm Golf Club P’ship v. City of Flagler Beach,
861 F. App’x 368, 371 (11th Cir. 2021) (per curiam). Although that opinion
is unpublished, its analysis is sound. San Remo is still good law. Thus, a state
court’s judgment on a federal takings claim issued before Kwnick is still preclu-
sive after Knick (provided that the elements of res judicata are otherwise
satisfied). Because the elements of res judicata are met here, we are bound

to respect the state court decision.

IV.

One can sympathize with Tejas’s procedural plight. It was forced into
state court by Williamson County, and now cannot avoid the consequences of
the adverse judgment it received. But nothing in K#nick nullifies long-settled
principles of res judicata. State courts are competent to adjudicate federal
claims, and their judgments are entitled to full faith and credit in federal
court. See 28 U.S.C. § 1738. Because the Texas Court of Appeals issued a
final judgment on the merits of Tejas’s constitutional claim, the motel does

not get a second bite at the apple.

The judgment of dismissal is AFFIRMED.
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